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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

THE MEDICAL CENTER AT
ELIZABETH PLACE, LLC,

Plaintiff,
Case Nao. 3:12-av-286

JUDGE WALTER H. RICE

V.

PREMIER HEALTH PARTMNERS,
et al.,

Defendants.

DECISION AND ENTRY SUSTAINING DEFENDANTS' MOTION TO
CLARIFY ISSUES FOR TRIAL [(DOC. #185), WHICH THE COURT
CONSTRUES AS A MOTION FOR RECONSIDERATION OF JUDGE
TIMOTHY BLACK'S OCTOBER 6, 2016, SEALED ORDER RESOLVING
DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT (DOC. #183):
SUSTAINING DEFENDANTS' SEALED MOTION TO PRECLUDE TRIAL
OF UNPLE[D] “RIM CONSPIRACY" CLAIM {DOC. #190); SUSTAINING
DEFENDANTS' MOTION TO PRECLUDE TRIAL OF UNPLED
“PHYSICIANS" CONSPIRACY (DOC. #194); OVERRULING AS MOOT
DEFENDANTS' SEALED MOTION TO PRECLUDE LAY WITNESS
THOMAS MALLON FROM TESTIFYING ON DAMAGES (DOC. #199),
DEFENDANTS' MOTION TO EXCLUDE PREJUDGMENT INTEREST
FROM PLAINTIFF'S CALCULATION OF DAMAGES (DOC. #200),
DEFENDANTS® SEALED MOTION TO EXCLUDE TESTIMONY OF DR.
HARRY E. FRECH Ill ON DAMAGES (DOC. #205), DEFENDANTS'
SEALED MOTION TO EXCLUDE OPINIONS OF PLAINTIFF'S
DAMAGES EXPERT HARRY E. FRECH, Ill, FOR FAILURE TO COMPLY
WITH FED. R. CIV. P. 26{e} AND 26(a}(2}(B} (DOC. #201),
DEFENDANTS' SEALED MOTION TO EXCLUDE TESTIMONY
RELATING TO PREMIER'S CASH RESERVES (DOC. #202),
DEFENDANTS® SEALED MOTION TO EXCLUDE TESTIMONY ABOUT
CATHOLIC HEALTH INITIATIVES (DOC. #203), DEFENDANTS'
SEALED MOTION TO EXCLUDE TESTIMONY OF JAMES L. WATSON
{DOC. #204), DEFENDANTS' SEALED MOTION TO EXCLUDE
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TESTIMONY REGARDING HEARSAY FROM NON-TESTIFYING
PHYSICIANS (DOC. #206), DEFENDANTS® SEALED MOTION IN
LIMINE TO EXCLUDE HEARSAY OF MANAGED CARE FACILITY
REPRESENTATIVES (DOC. #208), PLAINTIFF THE MEDICAL CENTER
AT ELIZABETH PLACE'S MOTION IN LIMINE NO. 1 TO EXCLUDE
EVIDENCE OF DEFENDANTS' PURPORTED JUSTIFICATIONS FOR
THEIR ANTICOMPETITIVE CONDUCT (DOC. #210), AND PLAINTIFF
THE MEDICAL CENTER AT ELIZABETH PLACE'S SEALED MOTION IN
LIMINE NO. 2 TO EXCLUDE EVIDENCE OF KETTERING HEALTH
NETWORK'S NON-COMPETE PROVISIONS (DOC. #211); DISMISSING
PLAINTIFF'S SHERMAN ACT CLAIM WITH PREJUDICE; JUDGMENT
TO ENTER IN FAVOR OF DEFENDANTS AND AGAINST PLAINTIFF:
TERMINATION ENTRY

Plaintiff, The Medical Center at Elizabeth Place, LLC ["MCEP”"), a 26-bed
adult acute-care hospital, filed suit against Premier Health Partners, Atrium Health
System, Catholic Health Initiatives, MedAmerica Health Systems Corporation,
Samaritan Health Partners, and UVMC (“the Hospital Defendants” or
"Defendants”), alleging a per se violation of Section 1 of the Sherman Act, 15
U.5.C. § 1. MCEP alleges that Defendants orchestrated a group boycott of MCEP,
which eut off access to necessary managed care contracts, physicians, and
funding.

This case is currently before the Court on remand following the Sixth Circuit
Court of Appeals’ reversal of Judge Timothy Black's decision granting summary
judgment in favor of Defendants on the question of whether MCEP's claim lacks
the necessary plurality of actors. Medical Ctr. at Elizabeth Place v. Atrium Heaith

Sys., B17 F.3d 934 (6th Cir. 2016).
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On October 6, 2016, on remand, Judge Black issued a Sealed Order
overruling several other motions for summary judgment, which he had previously
overruled as mool., Doc, #183. One of the motions overruled was Defendants’
Sealed Motion for Summary Judgment that the Per Se Rule Does Not Apply and
that Plaintiff’s Claim Should Be Dismissed. Doc. #132. Earlier this year, Judge
Black recused himself, and this case was re-assigned to the undersigned. Doc.
#186. Trial is set to begin on August 14, 2017,

Although the parties have filed numerous motions in limine, the Court must
first address Defendants’ Mation to Clarify lssues for Trial, Doc. #195. The Court
construas this as a motien for reconsideration of that portion of Judge Black's
Sealed Order Resolving Defendants” Motions for Summary Judgment, Doc, #183,
that held that the per se rule applies to MCEP's claim. Twe ather pending motions
also have the potential to affect the scope of claims to be tried: (1) Defendants’
Sealed Motion to Preclude Trial of Unplefd] “Rim Conspiracy” Claim, Doc. #190:
and (2) Defendants” Motion to Preclude Trial of Unpled “Physicians” Conspiracy,
Doc. #1854,

The Court held oral argument on August 2, 2017. For the reasons set forth
below, the Court concludes that Judge Black's October 8, 2016, decision was
clearly erroneous, because MCEP's Sherman Act claim is not subject to per se
condemnation. Because MCEP has disavowed any reliance on a rule of reason

analysis, the Court agrees with Defendants that this claim must be dismissed.
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At the outset, it is importent to state what this decision is about and, mora
importantly, what it is not. MCEP has alleged that Defendants violated Section 1 of
the Sherman Act by a series of actions and threats that severely restricted MCEP's
ability to compete in the marketplace, and eventually required its sale of a 49%
share to the Kettering Health Network. These allegations have neither been proven
nor failed of prootf in court; nor will they ever be, as a result of this decision.
MCEP's allegations remain just that— allegations.

This decision represents the legal equivalent of *inside baseball.” It merely
reflects this Court’s firm opinion that MCEP's claims, contentions and allegations
must be considered by a different legal standard from that which MCEP maintains
is applicable and, therefore, this case must be dismissed without those claims,
contentions and allegations being tested in a court of law before a duly impaneled
jury. This decision should not be considered either as a failure of proof by MCEP ar

an exoneration of the Defendants.

Il Overview of Relevant Law

Antitrust laws exist to protect competition, not competitors. Expert
Masonry, Ine. v. Boone Cty., 440 F,3d 336, 346 (6th Cir. 2008). Section 1 of the
Sherman Act provides that "[elvery contract, combination in the form of [a] trust
or otherwise, or conspiracy, in restraint of trade or commerce among the several

States, or with foreign nations, is declared to be illegal.” 15 U.5.C. § 1.
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Despite this very broad language. only unreasonable restraints are
actionable. State Oif Co. v. Khan, 522 U.8, 3, 10 (1997). The unreasonableness
of a restraint of trade may be proven in one of two ways. Although a handful of
categories of restraints are deemed to be per se unreasonable, the vast majority
must be assessed, on a case-by-case basis, under a more exacting “rule of reason”
standard. Accordingly, the court must initially determine, as a matter of law,
whether the challenged restraint is per se unreasonable or whether it should be
avaluated under the rule of reason, /n re Southeastern Milk Antitrust Litig., 739
F.3d 262, 271 (6th Cir, 2014).

"IClondemnation per se is an unusual step, one that depends on confidence
that a whole category of restraints is so likely to be anticompetitive that there is no
point in searching for a potentially beneficial instance.” Polk Bros., Inc. v. Forest
City Enter., Inc., 776 F.2d 185, 189 (7th Cir, 1985} termphasis added). As the
Sixth Circuit explained in Expert Masonry, these restraints “have such a clear lack
of any redeeming virtue that any restraint of that type is conclusively presumed to
be unreasonable.” 440 F.3d at 342 (quoting Baifey’s, Inc. v. Windsor Am., Inc.,
948 F.2d 1018, 1027 (6th Cir. 1891}).

The plaintiff in a per se case need not prove the challenged restraint's effect
on the market; the anticompetitive effects are implied. The plaintiff need prove
only that “(1) twao or more entities engaged in a conspiracy, combination, or

contract;” (2) “to effect a restraint or combination prohibited per se” {3} “that was
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the proximate cause of the plaintitf's antitrust injury.” Expert Masonry, 440 F.34d
at 342.

“The most important per se categories are naked horizontal price-fixing,
market allocation, and cutput restrictions.” Group boycotts are also sometimes
included in this category. Siop & Shop Supermarket Co. v, Blue Cross & Blue
Shiefd, 373 F.3d 67, 61 {18t Cir. 2004). The Supreme Court has cautioned.
howewer, that “easy labels do not always supply ready answers.” Broadecast
Music, Inc. v. Columbia Broad, Sys.. Inc., 441 U.S. 1, B (1978). See also Augusta
News Co. v. Hudson News Co., 269 F.3d 41, 47 (1st Cir, 2001) (“The categorical
descriptions of per se offenses are quite misleading for anyone not well versed in
antitrust.”). As discussed below, the fact that a challenged restraint is labeled by
MCEF as a "group boycott” does not necessary mean that it is automatically
subject to per se condemnation.

The vast majority of restraints are subject to a “rule of reason” analysis
which requires a "case-by-case evaluation of their effect on competition.” Expert
Masonry, 440 F.3d at 342 (quoting Bafey’s, 948 F.2d at 1027). This is the
prevailing standard, As economic and business structures continue to become
more complex, the rule of reason appears to have gained even more traction. As
noted in Khan, courts are reluctant to adopt per se rules in connection with
“restraints imposed in the context of business relationships where the economic
impact of certain practices is not immediately obvious.” 522 U.S, at 10 (quoting

FTC v. Indiana Fed'n of Dentists, 476 .5, 447, 458-459 (19886)).
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The rule of reason requires the fact finder to “weighl] all of the
circumstances of a case,” to determine whether the challenged restraint of trade is
unreasonable. Relevant factors include information about the relevant business,
the nature and history of the restraint, the justification offered by the defendant,
and the existence of any anticompetitive effects flowing from the restraint. Leegin
Creative Leasther Products, inc. v. PSKS, Inc., 561 U.5. 877, 885-B6 (2007).

If the rule of reason applies, a plaintiff must first establish;

{1} that the defendants contracted, combined, or conspired: [2) that

the scheme produced anticompetitive effects; (3) that the restraint

affected relevant product and geographic markets; (4) that the object

of the scheme and the conduct resulting from it was illegal; and (5)

that the scheme was a proximate cause of the plaintiff’'s antitrust

Injury.

Expert Masonry, 440 F.3d at 343. The burden (not of proof but of production)
then shifts to the defendant to “come forward with evidence of the restraint’s
procompetitive effects to establish that the alleged conduct justifies the otherwise
anticompetitive injuries.” /d. If the defendant satisfies this burden of production,
the burden shifts back to the plaintiff to show *that any legitimate objectives can
be achieved in a substantially less restrictive manner.” J/d. (quoting Nat'! Hockey
League Players Ass'n v. Plymouth Whalers, 325 F.3d 712, 718 (6th Cir. 2003)).

An intermediate standard of review is the "quick look"” approach under the
rule of reason. It is based on the premise that, if a challenged restraint has

cbvious anticompetitive benefits, an elaborate market analysis is not necessarily

required. Competitive harm is presumed. The defendant must then come forward
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with evidence of a procompetitive reason for the restraint. Califorrva Dental Ass'n
v. FTC, 526 U.5. 786, 770 (1899). "Where procompetitive justifications are
proffered, their logic must be assessed and rejected in order to avoid reverting to
full-scale rule of reason analysis." Dewtscher Tennis Bund v. ATF Tour, Inc., 610
F.3d 820, 832 (3d Cir. 2010).

There are two types of restraints of trade. Horizontal restraints involve
direct compeatitors at the same level of the market structure, fLe., two distributors
or two suppliers. Expert Masonry, 440 F.3d at 344, They are deemed to be more
threatening and may, in some cases, be subject to a per se analysis. /d. Vertical
restraimts involve parties “upstream or downstream of one another,” a
manufacturer and a supplier, for example. fd. Vertical restraints are almost always
subject to the rule of reason. See Leegin, 551 U.S. at 907; Khan, B22 U.S. at 22.

In Texaco, inc. v. Dagher, 547 UU.5. 1 (2008}, the Supreme Court set forth
the analytical framework for reviewing restraints of trade by a legitimate joint
venture. In that case, Texaco and Shell formed a joint venture called Equilon, to
consolidate their gasoline refining and marketing operations in part of the United
States. The gasoline produced by Equilon was sold at the same price under the
Texaco and Shell names. Service station owners alleged that the unification of gas
prices under both brands was price-fixing, and was a per s= violation of Section 1

of the Sherman Act.

' Meither party has advecated for & "quick look” approach to this case.

B
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The Supreme Court disagreed. It noted that “this Court presumptivaly
applies rule of reason analysis.” fd. at 5. The Court held that it is not per se illegal
“tor a lawful, economically integrated joint venture to set the prices at which the
joint venture sells its products.” /. at 3. "As a single entity, a joint venture, like
any other firm, must have the discretion to determine the prices of the products
that it selis.” /d. at 7,

The Ninth Circuit had reached the opposite conclusion by invoking the
ancillary restraints doctrine, which “governs the validity of restrictions imposed by
a legitimate business collaboration, such as a . . . joint venture, on nonventure
activities.” /& at 7 (emphasis added).” Under that doctrine, the court must
daterming wheather the challenged restraint “iz a naked restraint on trade, and thus
invalid, or one that is ancillary to the legitimate and competitiva purposes of the
business association, and thus vaiid.” fd. The Court concluded that the ancillary
restraints doctrine has no application “where the business practice being
challenged involves the core activity of the joint venture itself —namely, the pricing

of the very goods produced and sold by Equilon.” /d. at 7-8.

* An ancillary restraint is one that is “subordinate and collateral to a separate,
legitimate transaction” and “serves to make the main transaction more effective in
accomplishing its purpose.” Rothery Storage & Van Co, v. Atlss Van Lines, Inc.,
792 F.2d 210, 224 (D.C. Cir. 1986). For example, Atlas Van Lines uses
independent agents to move household goods between two points. Atlas does the
advartising, finds the customers, sets the rates, chooses routes, collects revenye
and pays the agents. [t instituted a policy prohibiting agents from aiso contracting
to handle interstate carriage on their own. The court held that this restraint was
“ancillary” in that it enhanced the efficiency of the enterprise by eliminating the
problem of the "free ride,” i.e., agents using Atlas's reputation, equipment,
facilities and services in conducting business for their own profit.

G
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Accordingly, under Dagher, a joint venture’s core activities are subject to a
rule of reason analysis. ANen-core activities that are naked restraints on trade are
per se unreasonable. However, if the challenged restraint is “ancillary to the
legitimate and competitive purposes of the joint venture,” it may be deamed valid

by the factfinder under the rule of reason.

. Relevant Procedural History

A.  Allegations in Amended Complaint (Doc. #7)

Premier Health Partners {"Premier”) is a not-for profit corporation formed in
18986 pursuant to a Joint Operating Agreement (“JOA"} among Catholic Health
Initiatives, MedAmerica Health Systems Corporation, Atrium Health System, and
UVYMC (the "Hospital Defendants”). Doc. #7, PagelD#27, The Hospital
Defendants aggregate market share of general inpatient surgical services in the
relevant geographical area exceeds 55%. Premier manages many of the business
functions of these four area hospitals, including negotiating managed care
cantracts with insurance providers (“insurers”). /g, at PagelD#48,

MCEF is a physician-owned, 26-bed acute-care hospital, which opened in
2006, /d. at PagelD#37. MCEP alleges that the Hospital Defendants “set out an
an agreed course of concerted action which Defendants admit was designed to
eliminate [MCEP] and any other specialty hospital.” /d. at PagelD#50. In
furtherance of this conspiracy, the Hospital Defendants, through Pramier, allegedly

angaged in the following overt acts:
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lal coercing, compelling, co-opting or financislly inducing commercial

ibl

()

(d)

el

if)

health insurers or managed care plan providers, including Anthem,
UnitedHealthcare, Private Healthcare Systems, HealthSpan,
Humana, Aetna, Cigna, and Medical Mutual of Ohio to refuse to
permit [MCEP] full access to their respective networks:

threatening punitive financial conseguences to physicians who
affiliated with [MCEP] and following through en punitive measures
against physicians who did affiliate with [MCEP], including
terminating leases that the physicians had with the Defendants for
office space;

offering payments to physicians who agreed not to work with or at
[MCEP]; and who agreed to divest ownership in [IMCEP];

coercing, compeliing, co-opting or financially inducing physicians
affiliated with or amployed by the Hospital Defendants from
becoming members of [MCEP], admitting patients ta IMCEP| ar
referrng patients to physicians who treated patients at [MCEP]:

hiring as employees key physicians affiliated with |MCEP] who
accounted for a disproportionately high number of admissions and
then prohibiting them from admitting patients to [MCEP]; and

coercing, compelling, co-opting or financially inducing commercial
health insurers or managed care plans to provide reimbursement
rates that were below market and below the rates and on different
terme from what the Hospital Defendants demanded for the exact
Same SeErvices,

/d. at PagelDF#51-52.

Eventually, in 2008, MCEF was forced to sell a 49% interest to Kettering

Health Network, the other major health care provider in the area, “in exchange for

Kettering's commitment to seek managed care contracts for [MCEP] on terms

comparable to hospitals in the Kettering network.” /4. at PagelD##52-53.

MCEP alleges that the Hospital Defendants conspired to reduce output in the

relevant markets, including by "orchestrating group boycotts" of MCEP, and

11
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authorized Premier to take the steps necessary to implement the conspiracy. /d. at
PagelD#54. MCEP further alleges that this conduct is not "reascnably related to or
necessary for Premier's performance of any of the joint functions specified under
the JOAL|" and that the Hospital Defendants’ conduct constitutes a per se
violation of Section 1 of the Sherman Act, 15 U.S.C. § 1.

B. Sealed Order Granting Defendants’ Motion for Summary Judgment as
Plaintiff's Claim Lacks the Necessary Plurality of Actors (Doc. #162)

On October 20, 2014, Judge Black issued a Sealed Order Granting
Defendants’ Motion for Summary Judgment as Plaintiff's Claim Lacks the
Necessary Plurality of Actors. Doc. #1682, He concluded that Premier controlled
the operations of the Defendant Hospitals, and that Defendants operated as a
single, unified ecanomic unit incapable of conspiring, rendering their conduct
outside the scope of Section 1 of the Sherman Act. See Copperweld Corp. v.
Independence Tube Corp., 467 U.S. 752, 767-68 (1984). Judge Black also noted
that, under Dagher, Premier is a legitimate joint venture and that "the challenged
conduct in this case—managed care contracting and physician relations—is a core
function of the Premier health system.” Doc. #1862, PagelD#15932,

Given that MCEP's failure 1o show the necessary plurality of actors was
dispositive, Judge Black overruied as moot all other pending mations for summary
judgment, including Defendants’ Motion for Summary Judgment that the Per Se

Rule Does Not Apply and that Plaintiff's Claim Should Be Dismissed, Doc. #132.
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C.  Appeal to Sixth Circuit

MCEP appealed, arguing that the district court erred in holding that
Defendants ware a single entity incapable of conspiring. According to MCEP, three
separate agreements formed the "hub and spokes” conspiracy to boycott MCEP:
(1} an agreement at the hub, among the Hospital Defendants; (2} an agreement at
the spokes, between the Hospital Defendants and the insurers, involving “Panel
Limitations” in the managed care contracts, whereby, if the insurers added other
hospitals to their networks, the Hospital Defendants could terminate or renegotiate
the contracts; and (3) an agreement at the rim, whereby the insurers agreed to
“hold the line” in their refusal to add MCEP to their managed care networks.
MCEF argued that, in granting summary judgment, the district court erred by failing
1o consider evidence of the “rim conspiracy” among the insurers, which would
have been independently sufficient to satisfy the “plurality of actors” requirement,

MCEP further argued that the district court erred in holding that Premier's
joint venture status insulated its conduct fram antitrust scrutiny. According to
MCEF, the district court mischaracterized the challenged conduet as “managed
care contracting and physician relations” and then erronecusly concluded that
these were “core activities” of the joint venture.

MCEF urged the appellate court to instead view the challenged restraint as
the joint negotiation and policing of provisions that prohibited the insurers from
contracting with MCEP, and that operated to exclude MCEP from the marketplace.

Citing Major League Baseball Properties, Inc. v. Salvino, Inc., 542 F.3d 290, 338-

I3
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38 (2d Cir. 2008) {Sotomayaor, J.. concurring in judgment], MCEP argued that,
because this "group boycott” promotes no legitimate objective of the joint ventura,
it must be evaluated apart from the joint venture as a per se horizental concerted
action,

In response, Defendants argued that MCEP's “rim conspiracy” claim was
untimely, and that no triable evidence supported this new theory. They noted that
the Amended Complaint contains no allegations of a separate agreament among
the insurers to "hold the line," and MCEP never amended its Complaint to assern
such a claim. Defendants suggested that this is why the district court declined to
address this argument.

Defendants further argued that the district court correctly concluded that
Premier is a single entity for antitrust purposes. They noted that the ancillary
restraint doctrine does not apply either to a single entity or to a legitimate joint
venture's core activity such as the pricing of its own goods or services. Under
Dagher, core activities of a legitimate joint venture are subject to a rule of reason
analysis. Defendants also argued that, even if the ancillary restraint doctrine
applied, the result would be the same, given that the rate-for-volume provisions in
the managed care contracts had undisputed plausible efficiency justifications.
Defendants suggested that, because MCEP had pled only a per se claim, but the
challenged restraints were subject to a rule of reason analysis, the district court’s

summary judgment decision could be affirmed on this alternative basis.
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On March 22, 2016, the Sixth Circuit issued an Opinion reversing the
district court’s order on the “plurality of actors” element, and remanding the case
for further proceedings. Med. Crr. ar Effizabeth Flace, LLC v. Atrium MHealth Sys.,
817 F.3d 934 (6th Cir. 2016). The court concluded that;

Based on defendants’ stated intent to keep plaintiff out of the Dayton

markat, the evidence of coercive conduct threatening both physicians

and insurance companies with financial loss if they did business with

plaintiff, evidence of continued actual and self-proclaimed competition

among the defendant hospitals, and evidence that the defendant

hospitals’ business operations are not entirely unitary, we conclude

that there is a ganuine issue of material fact as to whether the

defendant hospitals’ network constitutes a single entity or concerted

action among competitors for purpeses of Section 1 of the Sherman

Act,

ld. at 938.

The court’s decision was specifically limited to “the element addressed by
the district court,” r.e., whether Defendants’ conduct was the result of two or
more entities acting in concert or whether Defendants, based on their participation
in the JOA, functioned as a single entity. /d. at 339. The court noted that, in
determining this issue, it must lock at the actual conduct of the parties ta the joint
vanture. /. at 940, In discussing the alleged boycott, the court cited to
contractual provisions ("Panel Limitations"), which restricted the insurers’ ability to
add new hospitals to their networks. The Sixth Circuit then stated that
“Inlegotiating contracts that explicitly exclude the insurers’ ability to contract with

other parties is anticompetitive on its face and normally serves no proper business

function, a fact recognized by the district court in its first order denying the motion
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to dismiss.” Jd. at 8341, Evidence showed that the insurers knew of the Panel
Limitations in each other's contracts, and regularly monitored each othar’s
compliance. fd. at 941-42.

Notably, the Sixth Circuit did not consider whether this separate “rim”
agreement among the insurers could independently satisfy the “plurality of actorg”
element.’ Likewise, the Sixth Circuit made absolutely no mention of Dagher. Nor
did it address Defendants’ argument that the district court's decision could be
affirmed on the alternate ground that MCEP's claim was governed by the rule of
reason and not tha per se rule.

D.  Sealed Order Resolving Defendants’ Motions for Summary Judgment
{Doc. #183) on Remand

When Judge Black granted summary judgment to Defendants on the
"plurality of actors” element, he overruled as moot four other pending motions for
summary judgment, including Defendants’ Motion for Summary Judgment that the
Per Se Rule Does Not Apply and that Plaintiff’s Claim Should Be Dismissed, Doc,
#132. On remand, he issued a Sealed Order overruling these previously-filed
motions. Doc. #183.

In their Motion for Summary Judgment that the Per Se Rule Doas Not Apply,
Defendants noted that the Supreme Court has held that not all group boycotts are
per se illegal. If there are plausible arguments that the challenged restraints have

legitimate efficiency justifications, they are instead governed by the rule of reason.

At oral argument, one judge pointed out that it appeared that the district court
had not addressed this argument because it was untimely, Oral Arg. Tr. at 11-13,

6
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Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co., 472 U.S,
284, 293-94 {19856). Defendants argued that because the rate-for-valurme clauses
in Premier’s contracts with its insurers, and the non-competa clauses in Premier's
contracts with its physicians, have plausible efficiency justifications, the alleged
group boycott of MCEP cannot be deemed a par se violation of § 1 of the Sherman
Act, Citing Dagher, 547 U.5. at 7, Defendants also argued that, because Premier
was a legitimate joint venture, and the pricing of its products and the hiring of
physicians were “core activities” of the joint venture, the rule of reason applied.

Judge Black rejected these arguments. He prefaced his decision by noting
that the Sixth Circuit had cited evidence of fwo discrete horizontal agreements—
one among the Hospital Defendants to prevent MCEP from competing, including
preciuding MCEP from obtaining managed care contracts with insurers, and
another among those insurers not to offer MCEP managed care contracts. He also
noted that the Sixth Circuit had stated that “[njegetiating contracts that explicitly
exclude the insurers' ability to contract with other parties is anticompetitive on its
face and normally serves no proper business function, a fact recognized by the
district court in its first order denying the motion to dismiss.” Doc. #183,
PagelD# 16481 (citing Medical Ctr. at Elizabeth Place. 817 F.3d at 941).

Citing Nynex Corporation v. Discon, Inc., 525 U.S, 128 (1998), and Toral
Benefits Planning Agency v. Anthem Blue Cross & Blue Shieid, 552 F.3d 430 (6th

Cir. 2008), Judge Black noted that group boycotts involving horizontal agreements
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among direct competitors are one of the categories of restraints that courts have
deemed par se anticompetitive.

Judge Black acknowledged that volume-based pricing, whereby a hospital is
willing to accept discounted prices trom an insurer in return for access to an
expected volume of patients, is “prevalent in managed care contracting in the
Dayton area and elsewhere across the United States.” Doc. #183, PagelD# 16488
n.7. He also acknowledged that this “expected volume can be realized either
because the insurer offers a large number of members or because the insurer limits
the size of its hospital network and in that way channels its volume to fewer
hospitals.” fd. However, he found “no record evidence demonstrating the rate for
volume analyses regarding any of the managed care contracts,” and “no evidence
that Defendants increased rates when payers successfully negotiated Panel
Limitations out of their contracts,” fd.

Judge Black rejected Defendants’ argument that their joint contracting with
the insurers was a legitimate joint venture activity that should be analyzed under
the rule of reason. He wrote:

| TThis argument ignores the ancillary restraint doctrine. The

ancillary restraint doctrine “recognizes that a restraint that is

unnecessary to achieve a joint venture's efficiency-enhancing benefits

may not be justified based on those benefits. Accordingly, a

challenged restraint must have a reasonable procompetitive

justification, related to the efficient-enhancing purposes of the joint

venture.” Major League Baseball Props., Inc. v. Salving, Inc., 542

F.3d 280, 339 {2d Cir. 2008). Where that nexus does not exist, the

challenged restraint must be evaluated apart from the rest of the
venture, /8., as horizontal concerted action. /o, at 339.
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The Panel Limitations that Defendants jointly negotiated with
payers restricted ocutput by excluding MCEP, which payers considered
a viable price competitor to Defendants. Defendants argue that the
MCEP exclusion permitted them to provide price reductions.

Howewver, the legitimacy of the "rate for volume” rationale is
the subject of a genuine dispute, which precludes it from being the
basis for this summary judgment argument. Even assuming the rate
for volume rationale is legitimate, it is simply Defendants bribing
payers in exchange for a commitment to not bring in a rival that the
Defendants would have to deal with for the payer's business.
Defendants have failed to [produca] evidence that their joint
contracting has any efficiency-enhancing purpose to which such an
agreement Is necaessary,

Accordingly, a jury could reasenably conclude from this

evidence that the "rate for volume” language is nothing more than a

provision seeking to provide cover for excluding competitors.

Alternatively, a jury could find that whatever discount was given was

payment for the payer's agreement to the Panel Limitation

commitment and completely unrelated [to] volume-sensitive pricing.

Doe., #183, PagelD##16487-90 (footnotes omitted).

According to Judges Black, "[tlhe ancillary restraint doctrine requires
undisputed proof {at summary judgment) thal the “non-venture’ activity (the
agreement to exclude a nval from the payer's network) is joint conduct that is
necessary for the Defendants to achieve whatever efficiency-enhancing purpose
collective negotiation brings and that there are not less restrictive alternatives.” Jd.
at PagelD#16489 n.8. He found that Defendants had failed to make this showing.

Judge Black summed up as follows:

As the Court previously concluded, “[olrganizing a group
boycott of MCEP does not promote any legitimate objective of the

JOA or achieve any procompetitive benefits.” (Doc. 37 at 12).

Accordingly, since the alleged restraint bears no relationship to some
precompetitive justification or legitimate function of the joint venture,
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the challenged restraint must be evaluated on its own and can be per
se illegal even if the remainder of the joint venture is lawful.
Blackburn v. Sweeney, 53 F.3d 825, B2B-29 (7th Cir. 19485)
lapplying per se rule to a provision in a law partnership dissolution
agreement that restrained the territories where former partners could
advartise after finding the provision te be non-ancillary to the rest of
the agreement).

Accordingly, the Court finds, as & matter of law, that the
appropriate standard for evaluating the challenged conduct is the per
se rule.

Id. at PagelD##16490-91 (footnote omitted).

.  Defendants’ Motion to Clarify Issues for Trial (Doc. #195)

On June 16, 2017, after this case was reassigned to the undersigned judga,
Defendants filed a Motion to Clarify Issues for Trial, Doc. #195. They maintain
that Judge Black’s October 8, 2016, Order, is not only ambiguous and confusing,
but also clearly erronecus. The Court construes Defendants’ Metion to Clarify
Issues for Trial as a motion for reconsideration of that portion of Judge Black's
October 6, 20186, Sealed Order Resolving Defendants’ Motions for Summary
Judgment, Doc. #183, dealing with the question of whether MCEF's claim is
governad by the per se rule or the rule of reason.

As previously noted, Judge Black found that the alleged group boycott
consists of two discrete horizontal agreements—an overarching conspiracy among
Defendants to prevent MCEP from competing ithe "hospital conspiracy” claim),
and another conspiracy, allegedly orchestrated by Defendants, among the insurers

not to offer MCEP a managed care contract (the "rim conspiracy”™ claim).
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Defendants meintain that Judge Black improperly conflated these two conspiracy
claims, and wrongly concluded that the per se rule applies to both.

Defendants ask the undersigned to “disentangle” them, and 1o preclude trial
of both claims because: (1) the "hospital conspiracy” claim was pled as a per se
claim, but is governed by the rule of reason; and (2) the “nm conspiracy” claim
was not pled at all. At & minimum, Defendants ask the Court to clarify that the
rule of reason governs the "hospital conspiracy” claim, and that the per se rule
applies only to the “rim conspiracy” claim.

Defendants maintain that, to the extent that Judge Black concluded that the
per sa rule governs the hospital conspiracy claim, that helding is clearly erronecus.
Moreover, the Order is confusing because, even though he concludes that the per
se rule applies, he appears to have inadvertently evaluated the hospital conspiracy
claim under the rule of reason. In addition, although the determination of which
standard applies is a question of faw, Judge Black found that a factual dispute
concerning the legitimacy of the proffared procompetitive justifications for the rate-
for-volume clauses precluded summary judgment on this issue.

MCEP urges the Court to summarily deny Defendants’ Motion to Clarify and
sanction Defendants for filing it because it ignores the “law of the case” doctrine,
Given that Judge Black's decision was issued nine months ago, and trial is

imminent, MCEP also argues that Defendants' motion is untimely,

* Defendants have filed a separate motion to preclude trial of the unpled “rim

conspiracy” claim. Doc. #190. That motion will be addressed below.
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MCEF insists that there are not two separate conspiracy claims. Although
the group boycott involved two types of concerted herizontal action, the Amended
Complaint alleges just one overarching conspiracy to effectuate a group boycott
against MCEP., MCEP maintains that Judge Black thoroughly analyzed the relevant
issues and correctly concluded that the per se rule applies to the entire overarching
conspiracy. Citing Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S.
690, 629 {1962), MCEP argues that it would be inappropriate to “dismember” the
hospital conspiracy from the rim conspiracy and apply different standards to sach.
MCEP further argues that Defendants' purported justifications for the restraints are
simply not plausible and, in any event, cannot save the group boycott from per se
condemnation,

Defendants offer very little explanation for why they waited more than eight
months to seek "clarification” of Judge Black’'s Order. They maintain only that
they were waiting on two appellate court decisions that might support their
position, and were concentrating their efforts on settlement negotiations.
Nevertheless, the Court questions why they could not have raised these issues
much sooner than they did.

A court typically reconsiders an interlocutory order only when there is “[1)
an intervening change of controlling law; (2) new evidence available; or (3) a nead
to correct a clear error or prevent manifest injustice.” Lowisville/Jeffersan Cty.
Metro Gov't v. Hotels.com, L.P.,, 590 F.3d 381, 389 (6th Cir, 2009} (guotation

omitted). As MCEP notes, there have been no changes in the controlling law, and

[
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there is no new evidence. The only element that has changed is the judge
assigned to try this case. All of these factors weigh against reconsideration.

Nevartheless, in the view of the undersigned, Defendants have raised a very
substantial guestion about whether MCEP's antitrust claim must be analyzed under
the per se rule or the rule of reason. Given that MCEP has alleged only a per se
claim, and has disavowed reliance on a rule of reason analysis, this question is
both crucial and potentially dispositive. Moreover, given the importance of this
case, the Court feels compelled to address and to resolve this issue before allowing
the parties to embark on what is destined to be a very lengthy and expensive trial.

A.  Law of the Case Doctrine Does Not Preclude Reconsideration

“District courts have authority beth under common law and [Federal Rule of
Civil Procedure] 54(b) to reconsider interlocutory orders and to reopan any part of a
case before entry of final judgment.” Rodriguez v. Tennessee Laborers Health &
Welfare Fund, 88 F. App'x 948, 859 (6th Cir. 2004). See also Am. Civil Liberties
Umiorn v. McCreary Cty., 607 F.3d 439, 450 (6th Cir. 2010} (noting that where the
district court has not yet entered final judgment, it is “free to reconsider or reverse
itz decision for any reason.”).

MCEP argues, howevaer, that the “law of the case” doctrine should preclude
reconsideration of Judge Black's decision. This doctrine exists to prevent
relitigation of issues in a case that have already been decided. "|Wlhen a court

decides upon a rule of law, that decision should continue to govern the same
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Issues in subsequent stages In the same case.” Arizona v. Califormia, 480 U.S.
6056, 618 (1283),

The Sixth Circuit has noted that the “'law of the case’ doctrine is ‘directed
10 @ court’'s common sense’ and is not an ‘inexorable command.’” Hanover ins.
Co. v. Am. Eng'g Co., 105 F.3d 306, 312 (6th Cir. 1997) (quoting Petition of L. 5.
Steel Corp., 479 F.2d 489, 484 [6th Cir. 1973)). MCEP acknowledges that the
“law of the case” doctrine is only a prudential consideration, but notes that the
supreme Court has held that "la] court has the power to revisit prior decisions of
its own or of a coordinate court in any circumstance, although as a rulel,] courts
should be loathe to do so in the absence of extraordinary circumstances such as
where the initial decision was ‘clearly erroneous and weould work a manifest
injustice.'” Chrstianson v. Colt Indus. Operating Corp., 486 U.S. B0O, 817 (1988)
{guoting Arizona, 460 U.S. at 18 n.B).

Revisiting Judge Black's decision on the applicability of the per se rule so
soon before the trial is scheduled to begin is, needless to say, less than ideal,
particularly given the massive amounts of time and money that have already been
poured into this Iitigation. Moreover, the undersigned has the utmost personal and
professional respect for Judge Black, who is a gifted jurist and a thoughtful legal
scholar,

Mevertheless, the undersigned, having thoroughly reviewed the procedural

history of this case and the parties’ briefs on Defendants' Motion to Clarify, and
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having carefully researched this extremely complicated area of the law,? is
convinced that Judge Black's finding—that the per se rule apglies to MCEP's
sherman Act claim—is clearly erroneous. For the reasons set forth below, the
Court concludes that this is one of those "extraordinary circumstances” in which
reconsideration is warranted.

B. Internal Inconsistencies in Judge Black’'s Summary Judgment Opinions

The Court agrees with Defendants that several aspects of Judge Black’'s
legal analysis are internally inconsistent and in need of clarification. As an aside,
the Court notes that, in his October 20, 2014, Order, granting summary judgrment
to Defendants on the “plurality of actors” element, Judge Black found that Premier
was a legitimate joint venture, and that the “challenged conduct—managed care
contracting and physician relations—is a core function of the Pramier health
system.” Doc. #1682, PagelD#15932, Under Dagher, 547 U.S. at 7-B, this factual
finding would have required the conclusion that the rwie of reason applies.
MNevertheless, because that Order was limited to the question of whether MCEP
could satisfy the "plurality of actors” element, and because the Sixth Circuit
declined to address the question of whether MCEP's claim was governed by the

per se rule, this apparent inconsistency is ultimately of little import.

* One district court has called the application of the pear se doctrine to joint

ventures “one of the darkest corners of antitrust law . . . an area that is unsettled,
unclear, unwieldy and unequivocally complex.” /o re ATM Fee Antitrust Litig., 554
F. Supp. 2d 1003, 1007 (MN.D. Cal. 2008) (internal quotation omitted].
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The October 6, 2016, Order, is more problematic. MCEP alleged a per se
iegal group boycott. Defendants argued that they were entitled to summary
judgment because MCEP's claim was not subject to per se condemnation. Quoting
Salvine, 542 F.3d at 339 (Setomayor, J., concurring in judgment), Judge Black
noted that, under the ancillary restraint doctrine, “a restraint that is unnecassary to
achieve a joint venture's efficiency-enhancing benefits may not be justified based
on those benefits, Accordingly, a challenged restraint must have a reasanable
procompetitive justification, related to the efficient-enhancing purposes of the joint
vanture.” If that nexus does not exist, it "must be evaluated apart from the rest of
the venture, ie., as horizontal concerted action.” Doc. #183, PagelD##164587-88.
Judge Black ultimately concluded that orchestrating a group boycott bears no
relationship 1o some procompetitive justification or legitimate function of the joint
venture, and that the per se rule therefore applied, /4. at PagelD#16490-91.

Along the way, however, he found that “the legitimacy of the ‘rate for
volume® rationale 1s the subject of a genuine dispute,” which precluded it from
being the basis for Defendants’ argument that the Panel Limitations permitted them
to provide price reductions. /. at PagelD# #16488-89 [emphasis added}. Ina
footnote, he stated that “[tlhe ancillary restraint doctrine requires undisputed proof
(at summary judgment) that the ‘'non-venture’ activity (the agreement to exclude a
rival from the payer's network) is joint conduct that is necessary for the
Defendants to achieve whatever efficiency-enhancing purpose collective

negotiation brings and that there are not less restrictive alternatives.” J/d. at
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PagelD# 16483 n.8 [citing Federal Trade Commission, Antitrust Guidelines for
Collaborations Among Competitors at 24). He found that Defendants failed to
make this showing. /d.

This language is troubling for a number of reasons. First, it imposes an
unwarranted evidentiary burden on Defendants at this stage of the litigation. As
Defendants’ counsel explained at oral argument on August 2, 2017, Defendants
were not seeking a ruling that their conduct was faw/fu) they were simply sesking
a ruling that, as & matter of law, the per se rule does not apply to MCEP's Sherman
Act claim. Accordingly, as explained more fully below, to succeed on this
argument, all Defendants had to do was show that the challenged restraint, /.e.,
the Panal Limitations, was plausibly necessary 1o achieve a procompetitive
objective of the joint venture. Thay had ne duty te prove that there was no
genuine issue of material fact concerning the fegitimacy of the rate-for-volume
rationale. Whether the restraint is actually anticompetitive in nature is a question
of fact for the jury to decide in the context of a rule of reason analysis.

Second, as Defendants point out, Judge Black’s factual finding, that rate-
for-volume pricing is prevalent in managed care contracts throughout the United
States, would appear to reguire a finding that the challenged restraints are at least
plausibly necessary to achieve a procompetitive objective of the joint venture, and
that they are related to the efficiency-enhancing purposes of the joint venture. The

rule of reason would, therefore, necessarily apply.
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Third, Judge Black’s reliance on the section of the Federal Trade
Commission Guidlelines for Collaborations Among Competitors that he cited is
puzzling. That section, Section 3.36(b), is a subsection of Section 2.3, entitled
“Agreements Analyzed Under the Ruwle of Reason.” (emphasis added). Had MCEP
asserted a rule of reason claim, and had Defendants moved for summary judgment
on that claim, this section of the Guidelines might be relevant. However, under the
circumstances presented here, the evidentiary burdens allegedly imposed by this
section appear to be inapplicable to the analysis.

For all of these reasons, the Court agrees that Defendants' motion seeking
clantication of Judge Black's Order was warranted, despite its extremne
untimelingss.

. Analysis

As previcusly noted, the Court construes Defendants’ Motion to Clarify
lssues for Trial, Doc. #1956, as a motion for reconsideration of Judge Black’s
conclusion that the restraints of trade at issue are subject to per se condemnation,

In Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877, 886
87 (2007), the Supreme Court cautioned that the per se rule should be applied to a
challenged restraint only if a court "can predict with confidence that it would be
nvalidated in all or almost all instances under the rule of reason.” Likewise, the
Sixth Circuit has held that the per se rule should be applied "reluctantly and

infrequently, informed by other courts’ review of the same type of restraint, and
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only when the rule of reason would likely justify the same result.” /o re
Southeastern Mitk Antitrust Litig., 739 F.3d at 271.

Defendants maintain that, under the analytical frameweork for joint ventures
set forth in Dagher, the rule of reason applies, either because the challenged
restraints, /8., the Panel Limitations and non-compete clauses, are “core activities”
of the joint venture, or because they are plausibly necessary to achieve a
procompetitive objective of the joint venture. MCEP, on the other hand, maintains
that Premier’s joint venture status is immaterial. According to MCEP, because
“group boycotts” are per s& unreasonable restraints of trade, Defendants’
purported procompetitive justifications are irrelevant.

For the reasons set forth below, the Court concludes that, regardiess of
whether the challenged restraints are analyzed as activities of a legitimate joint
venture under Dagher, or whethar they are instead characterized as a "group
boycott,” a category of restraints often, but not always, subject to per se
condemnation, the rule of reason applies. In short, the challenged restraints at
issue in this case do not have “"such a clear lack of any redeeming virtua™ that they
should be “conclusively presumed to be unressonable.” Experr Masonry, 440 F.3d
at 342 (quotation omitted). Therefore, they cannot be deemed per se
unreasonable restraints of trade. A more thorough rule of reason analysis is

required to detarmine whether they violate Section 1 of the Sherman Act.
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1. Joint Venture Analysis

In determining whether MCEP’s claim is subject to the per se rule or the rule
of reason, the Court starts with the undisputed premise that Premier Health
Partners is a legitimate joint venture, Under the Joint Operating Agreement, the
Hospital Defendants are owned, controlled and operated independently. However,
their income streams are consolidated, and Premier manages many of their
business functions, including the negotiation of each haspital's managed care
contracts with insurers.

MCEP points out that the Premier joint venture is perhaps not as fully
integrated as the joint venture at issue in Dagher. In the Court’s view, the degree
of integration is clearly relevant to the first element of a Sherman Act claim, /e,
whether there is a plurality of actors, but has little relevance to the gquestion of
whether a challenged restraint of a joint venture is subject to per se condemnation.
MCEP has pointed to no authority indicating that the analytical framework for joint
ventures, as setl forth in Dagher, does not apply to the circumstances presented
here,

a. Analytical Framework

In determining whether the per se rule applies, it makes a difference that
Premier is a joint venture. Joint ventures are not insulated from per se violations
of antitrust laws. Saivino, 542 F.3d at 336-37 (Sotomayor, J,, concurring in
judgment]. However, because they “hold the promise of increasing a firm's

efficiency and enabling it to compete more effectively,” their conduct is much
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more likely to be judged under the rule of reason. Copperweld Corp. v.
Independence Tube Corp., 467 LS. 762, 768 (1984). “|Clourts must be cautious
in condemning a joint venture's acts of cooperation as per se unreasonable, for
fear of punishing the very conduct that society should aim to protect.” Jnre ATAM
Antitrust Litig., 554 F. Supp. 2d 1003, 1011-12 (N.D. Cal. 2008,

Accerdingly, “competitors engaged in joint ventures may be permitted to
engage in a variety of activities that would normally be illegal under a per se rule
when such activities are necessary to achieve the significant efficiancy-enhancing
purposes of the venture.” Salvine, 542 F.3d at 337 (Sotomavar, J., CONCUrring in
judgment]. See also Stop & Shop Supermarket Co. v, Blue Cross & Bifue Shield,
373 F.3d 57, 61 (1st Cir. 2004} inoting that labels such as “group boycott™ are
only “minimally useful,” given that "many arrangemants that are literally concerted
refusals 10 deal have potential efficiencies and are judged under the rule of
reason.” ).

“In short, to protect the efficiency-enhancing potential of joint ventures and
cooperatives, the rule of reason is the favored method of analysis for these
ventures, praventing courts from intervening before a full market analysis is
completed.” Salvine, 542 F.3d at 338 (Sotomayer, J., concurring in judgment).
See also In re New Energy Corp., 739 F.3d 1077, 1078 (7th Cir. 2014) {*Joint
ventures have the potential 1o improve productivity as well as the potential to
affect prices; that's why in antitrust law they are analyzed under the Rule of

Reason rather than a rule of per se illegality.”); Polk Bros., Ine. v. Forest City
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Enter., Inc., 776 F.2d 185, 188 (7th Cir. 1988) (holding that the rule of reason is
the norm “|[wlhen cooperation contributes to productivity through integration of
efforts”).

As previously noted, Texaco, lnc. v. Dagher, 547 U.8. 1 {20086), sets forth
the analytical framework for reviewing restraints of trade by a legitimate joint
venture. If the challenged conduct involves a "core activity” of the joint venture,
such as setting prices for its own goods or services, it is subject to a rule of reason
analysis. /d. at 7.° If the challenged conduct involves restrictions imposed on a
"nonventure activity,” the ancillary restraints doctrine comes into play, wherahy
the court “must determine whether the restriction is a naked restraint on trade, and
thus invalid, er one that 15 ancillary to the legitimate and competitive purposes of
the business association, and thus valid,” /4.

A treatise on antitrust law explains the analysis governing "nonventure”
activities as follows. The first question is “whether the restraint is of a type
potentially subject to per se condemnation.” Holmes, W. and Mangiaracina, M.,
Antitrust Law Handbook § 2:22. If not, it is analyzed under the rule of reason. If
it /s of a type potentially subject to per se condemnation, then the court must ask
“whether the restraint is plausibly necessary lo achieving a procompetitive
objective of the venture.” [d. If the restraint is plausibly necessary, the rule of

reason applies. Only "if the restraint is of a per se character and not plausibly

®  Merriam-Webster defines “core” as "a basic, essential or enduring part.”
https://www.merriam-webster. com/dictionary/core. The Court has found no
caselaw defining this term in a relevant legal context.
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necessary to a legitimate joint venture objective” is application of the per se rule
agppropriata. Jd.

As MCEF's counsel pointed out at oral argument, a defendant can almost
always concoct some reason why the challenged restraint is plavsibly necessary to
achieve a procompetitive objective of the joint venture, Accordingly, bare
assertions by counsel are insufficient 1o establish plausibility. In the view of the
undersigned, a number of other factors should be considered in assessing the
plausibility of a proffered justification, including the prevalence of similar restraints
in the industry, the circumstances giving rise to the particular challenged restraint
at issue, and a healthy dose of commaon sense,

The following diagram shows the proper analytical framework:

Joint Venture Anakvsis

Is challenged restradist 8 “cove
achvin”

Ifyes. mleof < = If w16 it of o type potentially
ranson applies, subject to per a2 condenuiation”

& 4
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"Whether the challenged restraint 1s achmlly necessnry 1o aclueve a
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decidzd by the poy
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Using this analytical framewaork, the Court then turns to the question of
whether the challenged restraints at issue are subject to the per se rule or the rule
of reason.

b. Rate-for-Velume Pricing/Panel Limitations in Contracts with
Insurers

MCEP's claim focuses on certain provisions contained in the contracts
between the Defendant Hospitals and the insurers. As Judge Black explainad in
his October &, 2016, Sealed Order, the price at which a hospital sells its services
to an insurer is often linked to the volume of patients that the insurer can ba
expected to diract to that hospital over the course of the contract. This rate-for-
volume pricing is “prevalent in managed care contracting in the Dayton area and
elsewhere across the United States.” Doc. #183, PagelD#16488 n.7. MCEP
conceded at oral argument that, as a general matter, no court has held rate-for-
volume pricing to be per se illegal.

The problem, according to MCEP, is how Defendants went about obtaining
the benefit of their bargain, Given that it is the physicians who decide where to
refer their patients, an insurer has no way to guarantee a certain volume of
patients; however, as explained at oral argument, the expected volume can be
estimated based on past hospital admissions. Judge Black noted that the expected
volume can be realized "either because the insurer offers a large number of
members or because the insurer imits the size of its hospital network and in that

way channels its volume to fewer hospitals.” /fd.
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The managed care contracts that Premier negotiatad on the behalf of the
individual hospitals contain a “Panel Limitations” clause, which iz the chiaf
challenged restraint at issue. |t does not expressly prohibit the insurer from adding
other hospitals to its managed care networks. Rather, it provides that, if the
insurer does add other hospitals to the network, thereby diluting the expected
volume, the hospital has the option to terminate the contract or renegotiate the
rates at which it will sell the services at issue,

MCEP acknowledges that these Panel Limitations are vertical restraints
(between parties "upstream or downstream” of each other), which are typically
analyzed under a rule of reason. Citing Com-Tel, inc. v. DuKane Corp,., 669 F.2d
404, 408 (6th Cir, 1982), MCEP nevertheless argues that the per se rule applies
because Defendants enforced the Panel Limitations in a way that prevented MCEP,
a horizontal competitor, from obtaining crucial managed care contracts. |n other
words, according ta MCEP, the Panel Limitations operated to exclude MCEP from
the market, thereby rendering a per se analysis appropriate.

In Business Electronics Corporation v. Sharp Electronics Corporation, 485
U.5. 717 (1988}, the Supreme Court appears to have rejected this view. It stated
that “a restraint is horizontal not because it has horizontal effects, but because it is
the product of a horizontal agreement.” /d. at 730 n.4. See also in re
Southeastern Milk Antitrust Litig., 739 F.3d at 273 (“The conspiracy's effect on
the plaintiff, however, is not the sole means of determining whether a restraint is

horizontal or vertical. The agreement which causes the effect is determinative.”}.
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It would appear, therefore, that the Panel Limitations are vertical restraints subject
to the rule of reason.

Nevertheless, assuming arguendo that OuKane is still good law, and that the
Fanel Limitations could be deemed per se unreasonable based on their effect on
MCEFP. a horizontal compatitor of Defendants, the Court will proceed to analyze
them under the analytical framework of Dagher. The result is the same.

The first question is whether the Panel Limitations involve a "core activity”
of the joint venture. Dagher held that the pricing of the very goods or services
proeduced by a joint venture is a core activity subject to the rule of reason. 547
U.5. at J-B. To the extent that the Panel Limitations operate to ensure a certain
volume of patients, and that volume, in turn, forms the basis of the discounted
pricas offered to the insurer, the Panel Limitations are intricately intertwined with
“internal pricing decisions,” which were found to be core activities in Dagher.’
Accordingly, the rule of reason applies.

However, even if the Panel Limitations are viewed as “nonventure”
restraints, based on the fact that they reach outside of the joint venture to impose
potential negative conseguences on insurers who decide to add new hospitals to

their managed care networks, the rule of reason still applies.

" Notably, in the course of deciding that MCEP's claim lacked the necessary

plurality of actors, Judge Black found that the challenged restraints, “managed
care contracting and physician relations,” were “core functions” of the joint
venture under Dagher. Doc. #162, PagelD#15932. The Sixth Circuit did not
disturb this finding on appeal,
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As explained above, the next question would ba whather the Panel
Limitations are a naked restraint of a type typically subject to per se analysis. If
they are not, the rule of reason applies. H they are, the Court must ask whather
they are plausibly necessary to achieve a procompetitive objective of the joint
venture,

On appeal, the Sixth Circuit stated, “[nlegotiating contracts that explicitly
exclude the insurers’ ability to contract with other parties is anticompetitive on its
tace and normally serves no proper business function, a fact recognized by the
district court in its first order denying the motian to dismiss.” Medical Crr. at
thzabeth Place v, Atrium Health Sys., 817 F.3d at 841. Pointing to this
statement, MCEP argues that the Sixth Circuit definitively held that this claim is
subject to the per se rule.” This Court disagrees for several reasons.,

First, the Sixth Circuit explicitly stated that "[tlhis appeal locks oniy at the
element addressed by the district court, which is the first element: whether
defendants’ conduct is the result of two or more entities acting in concert or

whether defendants, based on their participation in the joint operating agreement,

" MCEP also argues that, because Defendants also argued on appeal—as an

alternate ground for affirming Judge Black’s opinion —that MCEP’s claim was not
subject to the per se rule, and because the Sixth Circuit did not discuss this
alternate ground for affirmance, we should assume that the Sixth Circuit impliedly
rejected it. Given the Sixth Circuit's explicit statement that the appeal concernad
only the first element of the Sherman Act claim, i.e., plurality of actors, such an
inference is unwarranted. Moreover, the Sixth Circuit was not required to address
the alternate ground for affirmance. See Portman v. Cty. of Santa Clara, 995 F.2d
B8B, 910 (9th Cir. 1983| ("Although we may affirm the grant of summary
judgment on any basis presented in the record, we are not obliged to do so0.").
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function as a single entity in the market place.” /d. at 939 (emphasis added).
Because the guestion of whether the Panel Limitations provision is & per se
unreasonable restraint of trade is completely irrelevant to the first element of the
claim, the Sixth Circuit's statement, that "[nlegotiating contracts that explicitly
exclude the insurers' ability to contract with other parties is anticompetitive on its
face and normally serves no proper business function,” is nothing more than dicta.

Second, it is based on the false premise that Fremier’'s contracts explicitly
prohibited the insurers from adding other hospitals to the network. As discussed
above, that was not the case. Although the insurers may face adverse financial
consequences if they did so, they were not prohibited from adding other hospitals
to the network.

Third, as counsel for Defendants pointed out at oral argumeant, courts have
repeatedly rejected antitrust challenges to short-term exclusive contracts between
insurers and hospitals. See, e.g.. Methodist Heaith Services Corp. v. OSF
Healtheare Sys., 859 F.3d 408, 410 (7th Cir. 2017) (noting that *an insurance
company may get better rates from a hospital in exchange for agresing to an
exclusive contract, as exclusivity will drive a higher volume of business to the
hospital."). Accordingly, the Sixth Circuit's statement that such provisions are

anticompetitive on their face does not appear to comport with the law.®

? The Court notes that the Sixth Circuit did qualify its statemeant by saying that
such restraints “normally servel] no proper business function.” 817 F.3d at 939
(emphasis added).
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Based on the foregoing, in this Court’s view, the Panel Limitations are not a
naked restraint of the type typically subject to per se analyszis. The rule of reason
would therefore apply. Assuming arguendo that the Panel Limitations are, in fact,
of a type typically subject to a per se analysis (as the Sixth Circuit appeared to
state), the result would be the same. The guestion would then become whether
the Panel Limitations are plausibly necessary to achieve a procompetitive objective
of the joint venture. If they are not plausibly necessary, they are subject to per se
condemnation. Otherwise, they are subject to the rule of reason.

Judge Black found that there was no avidence that the hospitals increased
their rates after the Panel Limitations were removed from the contracts. At this
stage, however, the only question is whether the Panel Limitations were plausibly
necessary to achieve a procompetitive objective of the joint venture at the time the
agreement was made. Folk Bros., 776 F.2d at 1B9. They clearly were.

The Panel Limitations help ensure that patient volume at the hospitals
remains steady, This is the guid pro gue for the discounted rates that the hospitals
offer the insurers, and the only real way that the hospitals can protect the benefit
of their bargain. In turn, the discounted rates given to the insurers arguably will
result in lower premiums and more choices for the consumers. See Abraham v.
Intermountain Health Care, Inc., 461 F.3d 1249, 1261 {10th Cir. 2006) {noting
that “"there is substantial empirical evidence that selective contracting allows
managed care companies to contain health care costs —the more restrictive the

panel, the lower the cost of the premium to the subscriber.”). Given that
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Defendants have presented plauvsible efficiency justifications for the Panel
Limitations, related to the efficiency-enhancing purposes of the joint venture, the
rule of reason applies as 8 matter of law,

Dafendants have no evidentiary burden at this stage to prove that the Panel
Limitations were, in fact, necessary to achieve a procompetitive purpose. After
reviewing all of the evidence in this case, a jury could ultimately conclude that the
Panel Limitations are an unreasaonable restraint of trade, and that Defendants used
the Panel Limitations in an anticompetitive manner to exclude MCEP from the
market. However, because the Panel Limitations are plausibly necessary to
achieve a procompelitive objective of the joint venture, this finding must be made
only after considering all relevant factors under a full rule of reason analysis. The
Panel Limitations are not subject to per se condemnation,

¢. Non-Compete Clauses

MCEP also challenges Defendants” enforcement of certain non-compets
provisions in leases and employment contracts of physicians who invested in
MCEF, who were affiliated with MCEP, or who referred patients to MCEP, Again,
because these are purely vertical restraints (between the employer and employee),
the Court believes that the per se rule does not apply, regardless of any negative
effects an MCEP. Business Efec. Corp., 485 U.S. at 730 n.4. Newvertheless, the
Court will analyze the non-compete provisions under Dagher.

Defendants argue that because physicians are necessary to the operation of

the joint venture, the non-compete provisions included in the employment
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contracts and leases should be deemed core activities subject to the rule of reason.
The Court tends 1o agree. But even if the non-compete provisions are deemed
“non-core,” the result is the same, because they are not of a type typically subject
to per se analysis and, even if they were, they are plausibly necessary to achieve a
procompetitive objective of the joint venture. The non-compete provisions
arguably operate to make the jeint venture agreement more productive. The
hospitals provide training to the physicians and provide nearby office space in order
to increase patient volume. They do not want the physicians to reap the benefits
of the training and the convenient office space, and then refer their patients
elsewhere or invest in other hospitals.

Accordingly, under the framework set forth in Dagher, the rule of reason
applies to the non-compele provisions also. Again, after considering all of the
evidenca, a jury might reject Defendants’ arguments, but because there are
plausible procompetitive justifications for the non-compete provisions, the
challanged restraints must be subjected to a full rule of reason analysis.

- i Group Boycott Analysis

MCEP argues that Defendants’ status as a joint venture is immaterial where
a horizontal group boycott is alleged. According to MCEP, because group boycotts
are per se unreasonable restraints on trade, it is improper to consider whether the
challenged restraints are plausibly necessary to achieve some procompetitive

objective of the joint venture, The Court disagrees.
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Even though a restraint of trade may fall into cne of the categories
traditionally labeled per se unreasonable, this does not mean that it is per se
unreasonable in the context of a joint venture. As one court explained, “well-
settled doctrines of antitrust law do not always map smoothly onto the relativaly
contemperary concept of joint ventures, It is not appropriate to assume that a
restraint imposed by members of a joint venture is per se unreazonable, merely
because the same conduct by competitors would be judged under the per se rule.”
inre ATM Fee Antitrust Litig., 554 F. Supp. 2d at 1011. See afso In re Sulfuric
Acid Antitrust Litig., 703 F.3d 1004, 1013 (7th Cir. 2012} (holding that, even
though price fixing is per se illegal, it may be subject to rule of reason analysis in
the context of a legitimate joint venture).

Moreover, it is true that group boycotts have often been included on the list
of “classes of economic activity that merit per se invalidation under § 1 [of the
Sherman Act].” Nerthwest Wholssale Stationers, Inc. v. Pacific Stationary and
Frinting Co., 472 U.S, 284, 293 (1985). MNevertheless, “[t]here is more confusion
about the scope and operation of the per se rule against group boycotts than in
reference to any other aspect of the per se doctrine.” fd. at 294 {guoting L.
Sullivan, Law of Antitrust 229-230 (18977)).

In earlier antitrust cases, such as Klor's, Inc. v. Broadway-Hale Stores, Inc.,
358 U.5. 207 {1959), the Supreme Court stated that group boycotts have
traditionally fallen into the “forbidden category”™ and “have not been saved by

allegations that they were reasonable in the specific circumstances.” /o, at 212,
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Although the law has evolved, and group boycotts are no longer considered
automatically subject to the per se rule, courts have continued to cite Klor's and
other early cases for that outdated proposition. See, e.g., Com-Tel, Inc. v.
DuKane, 669 F.2d 404, 408 (6th Cir. 1982) iciting Northern Fac. Ry. Co. v,
United Stares, 356 U 5, 1 (1988) for the proposition that group boycotts are per
se illegal); Expert Masonry, 440 F.3d at 344 (citing Fashion Originators’ Guild v.
Federal Trade Cormnm'n, 312 U.5. 457 (1341) for the proposition that group
boycotts are typically viewed under the per se rule “regardless of any alleged
ameliorative rationale."”).

In Northwest Wholesale Stationers, the Supreme Court clarified that “not all
concertad refusals to deal /6., group boycotts] are predominately
anticompetitive.” 472 U.S5. at 298. It identified three characteristics of the kinds
of greup boycotts that have been deemed per seillegal, First, they involve joint
efforts to disadvantage competitors by cutting off access to necessary suppliers or
customers. /d. at 294, Second, the defendants typically possess a “dominant
position in the relevant market.” /d. Third, “the practices were generally not
justified by plausible arguments that they were intended to enhance overall
efficiency and make markets more competitive.” /4. When these factors are
present, “the likelihood of anticompetitive effects is clear and the possibility of
countervalling procompetitive effects is remote,” /o,

The Court went on 1o say that “a concerted refusal to deal need not

necassarily possess all of these traits to merit per se treatment.” fd. at 295,
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MNevertheless, Northwest Wholesale Stationers instructs that, although the
presence of a plausible procompetitive justification may not be dispositive, it
certainly cannot be ignored in determining whether par s condamnation is
warranted,

One treatise states that if the alleged group boycott arguably serves a
plausible procompetitive objective, “then the analysis shifts to a full rule of reason
mguiry.” Holmes, W. and Mangiaracina, M., Antitrust Law Handbook, § 2:16. See
afso Paladin Assocs., Inc. v. Montana Power Co., 328 F.3d 1145, 1155 [9th Cir.
2003) ("When a defendant advances plausible arguments that a practice enhances
overall efficiency and makes markets more competitive, per se treatment is
inappropriate, and the rule of reason applies.").

In this case, assuming arguendo that the alleged group boycott involved
efforts to disadvantage MCEP by cutting off access to necessary managed care
contracts, physicians and/or investors, and assuming arguendo that Premier
possesses a "dominant position in the relevant market,” the Court—for the reasons
sal forth above—finds that the challenged restraints at issue (Panel Limitations and
non-compete provisions) wara navertheless plausibly “intended to enhance ovearall
efficiency and make markets more competitive.” Northwest Wholesale Stationers,
472 U.5. at 294. The alleged group boycott is therefore not subject to per se
condemnation.

The case of Stop & Shop Supermarket Co. v. Blue Cross & Blue Shield, 373

F.3d 57 (1st Cir. 2004), is closely analogous to this ene. Blue Cross, in exchange

44



Case: 3:12-cv-00026-WHR Doc #: 267 Filed: 08/09/17 Page: 45 of 56 PAGEID #: 21012

for better prices, entered into a three-year exclusive contract with certain
pharmacies, ereating a "closed network.” A few other pharmacies were later
allowed to join the network, but Stop & Shop and Walgreen were excluded. They
sued, alleging antitrust viclations,

The district court dismissed their per se claims, and the First Circuit
affirmed. The court held that “the closed network is simply an exelusive dealing
arrangement which is not a per sé violation of the antitrust laws.” Jo. at 62 [citing
Tampa Elec. Co. v. Mashville Coal Co., 365 U.5. 320, 327-29 (1961)). “Because
such agreements can achieve legitimate economic benefits (reduced cost, stable
long-term supply, predictable prices), no presumption against such agreements
axisls foday.” Id. at 65 lemphasis added).

As to the fact that the contract precluded the network from admitting any
other new pharmacies, the court concluded that:

this is a possible antitrust violation, but it is not & per se violation, The

reason is that the closed pharmacy arrangement is valuable to

participating pharmacies in part because it directs volume to them:

thus, the United/Provider pharmacies had a direct interest, in

exchange for allowing CVS to compete for their captive subscribers,

in not only being allowed to compete for Blue Cross' customers but in

making sure that yet additional new member pharmacies did not

unreasonably dilute this benefit.

This does not mean that the ancillary restriction is lawful[,] but only

that per se condemnation is not appropriate. Joint ventures inveolving

direct competitors not infrequently exclude other competitors. CF.

N.W. Wholesale Stationers, Inc. v. Pac. Stationery & Printing Co., 472

LS. 284, 286-97, 105 5.Ct. 2613, 86 L.Ed.2d 202 (1985),

Id. at 63.
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Likewise, in Levine v. Central Florida Medical Affiliates, inc., 72 F.3d 1538,
1550-51 {11th Cir. 19386}, the Eleventh Circuit held that an agreement to exclude
certain providers from a multiprovider network is subject to the rule of reason, and
that panel limitations do not constitute a per se illegal group boycott.

The Court finds the reasoning in these cases to be very parsuasive.
Defendants’ alleged attempts to exclude MCEP from the market by cutting off
access to Insurers, physicians and investars may well constitute an antitrust
violation. In fact, on appeal of this case, the Sixth Circuit noted that *[t]he
summary judgment record leaves little doubt on the guestion of the intent of the
network to prevent plaintiff hospital from entering the Dayton healthcare markeat.”
Med. Ctr. at Elizabeth Flace, 817 F.3d at 837-38. Nevertheless, Defendants’
stated intent is not enough to bring the challenged restraints within the per se rule.
See Mynex, 525 U.S. at 137-38 [holding that a stated motive to drive a competitor
from the market does not necessarily lead to a finding that this was a per se illegal
“boycott”). Given the facts presented here, MCEP's claim is subject to the rule of
reason,

There is yet another reason why the Court believes that MCEP’s claim is
subject to a rule of reason analysis. The fact that the case involves rate-for-
vaolume pricing and non-compete provisions that are commonplace in the health
care industry, many of which existed in Defendants’ contracts long before MCEP
came into existence, leads the Court to conclude that these are not the types of

restraints that lack such redeeming value that they should categorically be subject
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to per se condemnation. In addition, because courts do not have a great deal of
experience in the complex area of managed care contracting, it is inappropriate to
condemn such practices as per se violations of the Sherman Act. See, e.g., Diaz
v. Farfey, 215 F.3d 1175, 1184 (10th Cir. 2000} (holding that the relative
inexperience of courts in understanding internal hospital scheduling practices made
it “wholly inappropriate to justify condemning one type of scheduling practice as
per se violative of the Sherman Act"); Ceflmia v. Ardent Health Servs., LLEC 448
F. Supp. 2d 1253, 1267 (N.D. Okla. 2008).
3.  Conclusion

MCEP has pled only a per se violation of Section 1 of the Sherman Act. For
the reasons set forth above, the Court concludes that Judge Black’s conclusion
that the per se rule applies to MCEP's claim is clearly erronecus. Regardless of
whether the challenged rastraints are analyzed as activities of a joint venture under
Dagher, or completely outside of the joint venture, as a horizontal agreament to
exclude MCEP from the marketplace, Le., a group boycott, the result is the same.

Under the circumstances presented here, the Court cannot say that the
challenged restraints are "so plainly anticompetitive that no elzborate study of the
industry is needed to establish their illegality.” Dagher, 547 U.5. at 5 (quoting
Meational Soc. of Prof'l Engineers v. United Stares, 435 U.5. 679, 682 (1978)).
Accordingly, the rule of reason applies, and MCEP's claim must be dismissed,

The Third Circuit has noted that;
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While pleading exclusively per e violations can lighten a plaintiff's

litigation burdens, it is not a riskless strategy. If the court determines

that the restraint at issue is sufficiently different from the per se

archetypes to require application of the rule of reason, the plaintiff's

claims will be dismissed. E.g., ATET Corp. v. JMC Telecom, LLC,

470 F.3d 525, 531 (3d Cir. 2006); see also Texaco v. Dagher, 547

U.5. 1, 7n.2 126 5. Ct. 1276, 164 L. Ed. 2d 1 (2008) (declining to

conduct a rule of reason analysis where plaintiffs "hald] not put forth

a rule of reason claim”). See generally 11 Hovenkamp, supra, 11910b

discussing the cost-benefit analysis invalved in deciding whether to

pursue an exclusively per se theory of liability).
fn re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 317 (3d Cir. 2010). See also
Chaz, 215 F.3d at 1182 (where plantiffs conceded that they did not have
sufficient evidence to support a rule of reason claim, and the appellate court
agreed that the per se rule was inapplicable, the district court’s order dismissing
the antitrust claim must be affirmed). Given that MCEFP has disavowed any
reliance on a rule of reason analysis, and its claim is not subject to per se

condemnation or analysis under a per sa standard, the Court DISMISSES MCEP's

Sherman Act claim WITH PREJUDICE.

IV.  Defendants” Motions to Preclude Trial of Unpled Conspiracy Claims (Docs.
#1290, 194)

MCEP has alluded to three separate “agreements” in this case: (1) an
agreement among the Hospital Defendants to exclude MCEP from the market place
(what Defendants call the “hospital conspiracy”); (2} an agreement among the
insurers not to offer MCEP a managed care contract (what Defendants call the “rim

conspiracy”); and (3) an agreement among Defendants’ primary care physicians
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and indepandent primary care physicians not to do business with investors in
MCEP {what Defendants call the “physicians conspiracy™).

The Amended Complaint alleges only an agreement among the Hospital
Cefendants. Defendants have moved to preciude trial of the other two “unpled
conspiracies.” Docs. #4190, 194. The Court's finding, that MCEP's Sherman Act
claim is not subject to per se condemnation and must be dismissed, would appear
to render these motions moot. Nevertheless, in an abundance of caution, the
Court will briefly address them,

MCEP has never moved to amend its Complaint to assert allegations of
separate agreements among the insurers, or among the physicians.' At oral
argument and in their reply brief, however, Defendants conceded that, if MCEP
could prove that the insurers agreed among themselves not to offer MCEP a
managed care contract and that Premier orchestrated that agreement, the per se
rule would apply to that claim. Doe. #2368, PagelD#20286. The same could
presumably be true of the alleged agreement among primary care physicians
employed by Premier and independent primary care physicians.

To the extent that MCEP could argue that, instead of dismissing the
Sherman Act claim on the ground that the per se rule does not apply 1o the

“hospital conspiracy,” as pled, the Court should allow MCEP to amend its

" MCEP maintains that these are not separate claims, but are merely "additional
evidence” of the overarching conspiracy claim pled in the Amended Complaint.
Given that the Amended Complaint already names all of the relevant parties as
coconspirators, MCEP contends that no amendmeant was needed.
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Complaint 1o assert these previously-unpled allagations, the Court rajects this

suggestion.

A, Defendants’ Sealed Motion to Preclude Trial of Unpleld] “Rim
Conspiracy” Claim (Doc. #190)

Defendants filed a Sealed Motion to Preciude Trial of Unple[d] “Rim
Conspiracy” Claim, Doc. #190. Although the Amended Complaint alleges that
Defendants “orchestrated group boycotts,” and that they coerced insurers into
refusing te offer managed care contracts te MCEP, it contains no allegation that
the wmsurers ever agreed with each other not to offer managed care contracts to
MCEP. Moreover, MCEP has never sought leave to amend its Complaint to assert
such a elaim,

According to Defendants, the possibility of a “rim conspiracy” amang the
insurers was first mentioned by MCEP's attorney during Dr. David Argue’s
deposition on June 10, 2014, well after the discovery deadline, and after expert
reports had been exchanged. Doc. #190-2, PagelD##16589-30. Discovery had
allegedly revealed evidence that the insurers were aware of the panel restrictions in
each other's contracts with Defendants, had agreed to “hold the line” in their
refusal to offer MCEP managed care contracts, and had monitored each other's
commitments to this agreement. MCEP later raised allegations of a “rim
conspiracy” in its memorandurn in opposition to Defendants’ motions for summary

judgrnent, Doc. #1398, and again on appeal,
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Defendants note that MCEP reised this new claim only after they moved for
summary judgment on the question of whether MCEP could establish the “plurality
of actors” element of its Sherman Act claim —MCEP asserting that, even if the
Hospital Defendants could not satisfy this element because they were a “single
entity,” a conspiracy among the insurers could,

Defendants objected to this “newly-minted” claim. They surmise that the
district court agreed that the "rim conspiracy ™ claim was untimely: after all, its
decision granting summary judgment in Defendants’ favor on the plurality element
rmakes sense only if the court deemed the new rim conspiracy claim to be
improper, Likewise, although MCEP raised the issue on appeal, and the Sixth
Circuit mentioned the alleged agreement amaong the insurers in its opinion, the
appellate court did not conduct any separate analysis of the “rim conspiracy”
claim. Oral argument transcripts indicate that at least one judge believed that this
elaim was untimely, and that MCEP should have sought leave to amend the
Complaint. Cral Arg. Tr. at 11-13.

Given that a "rim conspiracy” claim was not pled in the Amended Complaint,
Defendants conducted no discovery on the relationships among the insurers, and
sought no expert witness opinions on this topic. They argue that they would,
therefore, be severely prejudiced if the Court now allowed MCEP to pursue this
claim. Doc. #190-1, PagelD##16579-B5. See Super Sulky, Inc. v. United States

Tratting Ass'n, 174 F.3d 733 (6th Cir. 1999) (refusing to allow trial of new
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conspiracy claim raised for the first time in opposition to summary judgment
mation).

Defendants further note that a claim based on a horizontal agreement among
the Hospital Defendants would be analyzed very diffarently than a claim based on a
horizontal agreement among the insurers. Because the Hospital Defendants have
entered into a joint operating agreement, the key question, the factual dispute, is
whether Premier constitutes a single entity incapable of conspiring, or whether the
individual hospitals should be viewed as separate actors.

In contrast, there is no guestion that the insurers are separate entities. The
focus there is on whether the insurers actually agreed among themselves and with
Premier to exclude MCEP from the marketplace. Proof of such a claim would focus
on factors set forth in Re/Max International, lne. v. Realty One, Inc., 173 F.3d 995
(6th Cir. 1999):

{1} whether the defendants’ actions, if taken independently, would be

contrary to their economic self-interest; {2) whether the defendants

have been uniform in their actions; (3) whether the defendants have

exchanged or have had the opportunity to exchange information

relative to the alleged conspiracy; and (4] whether the defendants

have a common motive to conspire.

i, at 1009,

At oral argument, counsel for Defendants estimated that, if the Court were

to allow MCEP to amend its Complaint to assert a “rim conspiracy” claim,

Defendants would need 12-18 monthe of additional fact discovery, followed by

new axpert witness opinions and new dispositive motions. Given that this
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Itigation was initiated mora than five years ago and substantial resources have
already been expended, he argued that Defendants would be severely prejudiced if
the Court permitted such an amendment. MCEP counters that Defendants’ claims
of prejudice are spurious, given that Defendants passed up numerous opportunities
to seek discovery on this topie,

The Court agrees with Defendants that the “rim conspiracy” is a separate
claim not encompassed within the allegations of the conspiracy alleged in the
Amended Complaint. MCEP has unsuccessfully tried to wedge this new claim into
the existing allegations, If MCEP wanted to pursue a claim based on this separate
agreement among the insurers, orchestrated by the Defendants, it should have
moved to amend the Complaint. Given that the evidence needed to defend against
a "rim conspiracy” claim is significantly different than what is needed to defend
against the claim that was actually pled, the Court agrees that Defendants would
be severely prejudiced if MCEP were parmitted to amend its Complaint at this late
date. The Court therefore SUSTAINS Defendants’ Sealed Motion to Preclude Trial
of Unple[d] “Rim Censpiracy” Claim, Doc, #190.

B. Defendants’ Motion to Preclude Trial of Unpled “Physicians”
Conspiracy (Doc. #184)

Defendants have also moved to preclude MCEP fram pursuing at trial, or
introducing any evidence of a purported “agreement among Defendants’ primary
care physicians and independent primary care physicians not to do business with

investors in [MCEPL." Doc. #194. This allegation of yet a third horizontal
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agreement was not brought to Defendants’ attention until May 28, 2017, when
they received MCEP's draft of the Proposed Final Pretrial Order. Unlike the “rim
conspiracy” claim, it was nol raised in response to the motiens for summary
judgment or on appeal.

As before, MCEP denies that this is a separate claim or a new theary. MCEP
again tries to wedge this new agreement into the Amended Complaint, eiting
allegations that the Hospital Defendants coerced doctors not to affiliate with MCEP
or refer their patients to physicians who treated patients at MCEP. The Amended
Complaint, however, contains no allegation of a separate agreement amang the
physicians, If MCEP wanted to rely on this purported agreement, it needed to
amend its Complaint.

Defendants have not had the opportunity to conduct discovery, seek expert
witness testimony, or move for summary judgment on this claim. Doc. #184-1.
As such, allowing MCEP to present evidence of a separate agreement among the
physicians would be unfairly prejudicial to Defendants. The Court therefore
SUSTAINS Defendants’ Motion to Preclude Trial of Unpled *Physicians”

Conspiracy, Doc. #1934

V. Conclusion
For the reasons stated above, Defendants’ Motion to Clarify Issues for Trial,
Doc. #185, which the Court construes as a motion for reconsideration of Judge

Black's October 6, 2016, Sealed Order Resolving Defendants’ Motions for
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Summary Judgment, Doc. #183, is SUSTAINED, The Court finds that Judge

Black's conclusion that MCEP's Sherrman Act claim is governed by the per se rule

s clearly erroneous. Given that MCEP has pled only a per se claim, but the rule of

reason applies, the Court DISMISSES MCEP's Sherman Act claim WITH

PREJUDICE.

The Court also SUSTAINS Defendants’ Sealed Motion to Preclude Trial of

Unpleld]l “Rim Conspiracy” Claim, Doc. #190, and Defendants’ Motion to Preclude

Trial of Unpled “Physicians” Censpiracy, Doe. #1984,

The following other motions in limine are OVERRULED AS MOOT:

L

Defendants’ Sealed Motion to Preclude Lay Witness Thomas Mallon
from Testifying on Damages (Doc., #199);

Defendants” Motion to Exclude Prejudgment Interest fram Plaintiff's
Calculation of Damages (Doc, #200);

Defendants’ Sealed Motion to Exclude Testimony of Dr. Harry E. Frech
Il on Damages {Doc. #205);

Defendants’ Sealed Motion to Exclude Opinions of Plaintiff's Damages
Expert Harry E. Frech, lll, for Failure to Comply with Fed. R. Civ. P.
26(e} and 26(a){2)(B) (Doc. #201);

Defendants’ Sealed Motion to Exclude Testimony Relating to Premier’'s
Cash Reserves (Doc. #202):

Defendants’ Sealed Motion to Exclude Testimony about Catholic
Health Initiatives (Doc. #203);

Defendants’ Sealed Motion to Exclude Testimony of James L. Watson
{Doc, #204);

Defendants’ Sealed Motion to Exclude Testimony Regarding Hearsay
from Non-Testifying Physicians {Doc. #206);

Defendants’ Sealed Motion In Limine to Exclude Hearsay of Managed
Care Facility Representatives (Doc, #208);

Plaintiff The Medical Center at Elizabeth Place's Motion in Limine No.
1 to Exclude Evidence of Defendants' Purported Justifications for
Their Anticompetitive Conduct (Doc. #210): and

Plaintiff The Medical Center at Elizabeth Place’s Sealed Motion in
Limine No. 2 to Exclude Evidence of Kettering Health Network's Non-
Compete Provisions (Doec. #211).
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Judgment shall enter in favor of Defendants and against Plaintiff,

The captioned case is hereby ordered terminated upen the docket records of

the United States District Court for the Southern District of Ohio, Westarn Division,

at Dayton.

Date: August 9, 2017 L.,_;: ;'“,.I-.w-c_'
WALTER H. RICE
UNITED STATES DISTRICT JUDGE
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